IP PROTECTION IN U.S. SEED INDUSTRY
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IP PROTECTION IS ESSENTIAL FOR
CONTINUED SUCCESS OF SEED INDUSTRY (1)
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Plant Variety Protection Act
TRl AP ERTVER 5

UNewly Created Varieties can be protected by a Plant Variety Protection Certificate
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LUSDA issues PVP certificate and holds a representative seed deposit of the protected
variety

5% AR Y A AR A S R DRIPUEAS TR P ORI ) i ol B AT — 0 e 1 A7

QProtection Term is for 20 years from the date of issuance, 25 years for trees and vines
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QPVP right is a personal right to exclude others from selling or marketing, importing or
exporting, sexually multiply or propagate, or using in seed production the protected variety
without authorization
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The International Union for the Protection
of New Varieties of Plants
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Countries marked brown are in the process of joining UPOV
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Starting next 50 years for UPOV
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PRl - Just celebrated 50t anniversary since the original
| Convention (Act 1961) was signed

HE IR 1961 AL E LISk, WK 505
« Two major revisions, 1978 and 1991
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Gl - 70 Members today
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1 - Time coming for drafting UPOV 20207?
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# - By that time China would be more than 40 years behind
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UPOV 1991 Act—UPOV 1991
Some of the Signatories#i 4252 [E
China would hold a rightful place in this company
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Australia® KF| I Russian Federationf& % HrELFR
EU 2783 Turkey +EH
Japan HZA Ukraine % 5=

Republic of Korea#i[E  United States of AmericasE

New members are joining under 1991 Act
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Comparison of UPOV 1978, 1991 Conventions and the Patent Law
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UPOV 1978 ACT

UPOV 1991 Act

Patent Law&Fi

Protection coverage
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Varieties of species
defined by a country
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Varieties of all species
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Inventions
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Requirement for
protection
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Distinct, uniform and
stable (DUS)
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New, distinct, uniform and

stable
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New, inventive non-
obvious, industrial
application and utility
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Scope of breeders
rights
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Production and marketing
of propagation material
(only seed)

77 A B B AR — M1

Production, marketing
export, import and stocking
of all material (seed and
other parts)
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Commercial use of
protected matter
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Minimum duration of

protection 15 years 20 years 17-20 years (OECD)
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Breeders’ exemption Not for essentially derived
BRZ R P Yes / & varieties * No / %
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* Essentially Derived VarietySE i fiT £ ¥ FH
plant variety is taken to be an essentially derived variety of another plant variety if:
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(a) it is predominantly derived from that other plant variety; and

23 M R AR Y PR AR TR H
(b) it retains the essential characteristics that result from the genotype or combination of genotypes of that other variety; and
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(c) it does not exhibit any important (as distinct from cosmetic) features that differentiate it from the other variety.
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IP PROTECTION IS ESSENTIAL FOR CONTINUED
SUCCESS OF SEED INDUSTRY (2)
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Patent Act
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USeeds and plants can also be protected by utility patents
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QU.S. Patent and Trademark Office issues patent and patent holder needs to make a seed
deposit with American Type Culture Collection
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UProtection term is for 20 years from the date of filing
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UPatentee has the right to exclude others from making, using or selling the patented
invention without authorization
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UPatent law does not allow farmer to save seed, nor allow others to use patented seed in
breeding during patent term
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U Small entities enjoy substantial discounts on patent filing fees
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SEED IP PROTECTION DOES NOT MONOPOLIZE
GERMPLASM RESOURCES
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QIP laws protect the genetic improvements made by the breeder
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QIndividual, pre-existing genetic components are still accessible to the breeding community
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UAnalogy between seashell necklaces and improved varieties: One can always find seashells and
compose a necklace to her own liking; but she may not take a finished necklace made by another
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UProtected genetic improvements as public good: The protected variety can be used as basis for
further improvement when protection period expires
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APPLICATIONS OF IP PROTECTION IN SEED
INDUSTRY
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USeed sales to grower customers: Grower Licenses allow planting of seed for a single
commercial crop
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Uinter-Company Licensing: Genetic and trait licenses to supplement licensee company’s
product pipeline
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QIP Enforcement: IP rights are private rights enforced by the rights holder in courts of
competent jurisdiction, typically federal courts
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UMarketing Flexibility: Because of the self-replicating nature of seed products, Breeder
would have to charge a hefty price to the first purchaser in order to shift the risk of loss and
burden of protection to the first purchaser in the absence of effective IP protection. With
effective IP protection, the Breeder has choice of different business models to realize a
return on investment and also relieve the purchaser(s) the risk and burden of safeguarding
the purchased seed product
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STRONG IP PROTECTION DOES NOT STIFLE
SMALL SEED COMPANY COMPETITION
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UHistoric Share, U.S. Corn Seed: 1997-2009
TS s, EEIKMT: 1997-2009

Source: dmrkynetec
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The corn seed data represented above illustrates the share held by the four largest companies
(Lines A, B, C and D) and 169 smaller, independently owned seed companies (Line ). Company
A and Company B exchanged position between 2006 and 2008. Company C has lost share
overall but shows a small increase in 2009. Of particular note is line I, the independently owned
seed companies, which grew from 1997 to 2007 and still have significant share.
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STRONG IP PROTECTION AFFORDS FARMERS
MORE SEED CHOICES
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UFarmer Reported Seed Choices: 2008-2009
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Corn ('09) Soybeans ('09) Cotton (*08)
Companies 173 157 10
Brands 202 183 12
Hybrids/\arieties# 4 381 2,126 169

UFarmer Reported Average Price per Bag of Seed: 2008/2009
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High Low Variation
Com ('09) $250.00 $26.00 961%
Soybean ('09) $ o027 % 16.25 309%

Cotton ('08) $333.17 ¥ 71.66 465%






